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Decision of the Administrative Law Judge: Affirmed and
adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed January 27, 2003.  The

Administrative Law Judge entered the following findings of

fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. On May 15, 2001, respondents counsel filed a
Notice of Appeal to the Full Commission.

3. On September 14, 2001, the Full Commission
affirmed the decision of the ALJ to allow a
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change of physician and awarded the
claimant’s counsel $250.00 for prevailing on
appeal in accordance with Ark. Code Ann. §
11-9-715.

4. On September 26, 2001, the respondents’
counsel filed a Notice of Appeal to the
Arkansas Court of Appeals.

5. The respondents did not raise the issue of
the claimant’s attorney’s fee on appeal.

6. On June 19, 2002, the Arkansas Court of
Appeals affirmed the Full Commission’s
decision to award a change of physician.

7. On July 3,2002, the respondents filed a
Petition for Re-Hearing with the Arkansas
Court of Appeals and a Petition for Review
with the Arkansas Supreme Court.

8. On July 31,2002, the Arkansas Court of
Appeals denied the respondents’ Petition for
Re-Hearing.

9. On September 5, 2002, the Arkansas Supreme
Court denied the respondents’ Petition for
Review.

10. On September 12, 2002, respondents’ counsel
advised claimant’s attorney that the
respondents would only pay a $200.00
attorney’s fee in this case.

11. Sometime after September 13, 2002, the
respondents tendered a check in the amount of
$200.00 to claimant’s attorney.  

12. On September 13, 2002, claimant’s attorney
filed a pre-hearing questionnaire asking for
the applicable attorney’s fee on the amount
owed, and any statutory penalty that may
apply.
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13. The award of $250.00 for prevailing before
the Full Commission to the claimant’s
attorney is in addition to the statutory
change of physician fee as awarded by the
administrative law judge in the amount of
$200.00.

14. The administrative law judge lacks
jurisdiction to award an attorney’s fee for
prevailing before the Full Commission,
Arkansas Court of Appeals or Arkansas Supreme
Court.

We have carefully conducted a de novo review of the

entire record herein, and it is our opinion that the

Administrative Law Judge’s decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct, and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.  The Full Commission denies the claimant’s motion

to remand.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s
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decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002).

For prevailing on this appeal before the Full

Commission, the claimant’s attorney is hereby awarded an

additional attorney’s fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

IT IS SO ORDERED.

________________________________
OLAN W. REEVES, Chairman

________________________________
JOE E. YATES, Commissioner

Commissioner Turner concurs.

CONCURRING OPINION

I concur in all respects with the decision of the

majority, which in all respects affirms and adopts the

decision of the Administrative Law Judge.  However, I find

that the findings and conclusion of the Administrative Law

Judge and the majority should be supplemented.  

Specifically, I find that the respondents should be held in

contempt for failure to pay the claimant the $250 attorney’s

fee awarded in the Full Commission’s opinion and order of

September 14, 2001. 
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The claimant’s attorney in this case has been

awarded two statutory attorney’s fees.  On April 23, 2001,

the Administrative Law Judge awarded the claimant the

$200.00 fee for prevailing on a change of physician request,

pursuant to Ark. Code Ann. § 11-9-715(c)(1).  The

respondents then appealed the Administrative Law Judge’s

decision to the Full Commission.  The Full Commission, in an

opinion and order dated September 14, 2001, affirmed the

decision of the Administrative Law Judge granting the

claimant’s request for a change of physician.  In that

opinion and order, the Full Commission awarded the

claimant’s attorney the statutory fee of $250.00 for

prevailing on appeal to the Full Commission, pursuant to

Ark. Code Ann. § 11-9-715(a)(2) (Repl. 1996).  In her

opinion, the Administrative Law Judge states that the

respondents, though acknowledging that they have not to date

paid the $250.00 fee awarded by the Full Commission and

maintaining that the award was made without any statutory

authority, have agreed to pay the $250.00 fee since they

failed to appeal from its award.  

I find that the refusal of the respondents to pay

an award duly made by the Full Commission on September 14,

2001 constitutes contempt under Ark. Code Ann. § 11-9-706. 
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1  Though I can find no case law which answers the
question of whether an award by the Full Commission of the
statutory attorney’s fee pursuant to Ark. Code Ann. §11-9-
715(b) is reversed if the respondents subsequently win their
appeal to the appellate courts, the plain wording of this
subsection would indicate that the attorney’s fee is awarded
simply for prevailing before the Full Commission.  If this
interpretation is correct, then the award of the $250
attorney’s fee became final 30 days from the respondents’
receipt of the September 14, 2001 order of the Full
Commission.

I will not recite the full procedural history of the case

subsequent to the entry of the Full Commission’s September

14, 2001 order.  It is sufficient to note that the appeals

process became exhausted on September 5, 2002, when the

Arkansas Supreme Court denied the respondents’ Petition for

Review.  Thus, the Full Commission’s September 14, 2001

opinion and order became final no later than September 5,

2002.1  Thereafter, the respondents, asserting that the Full

Commission’s award of the $250.00 attorney’s fee was made

without statutory authority, refused to pay it.  I find the

willful failure of the respondents to comply with the Full

Commission’s order to pay the claimant’s attorney the $250

statutory attorney’s fee to clearly be contempt of the Full

Commission, and would assess a fine against the respondents

accordingly.  
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2 See, e.g., Benner v. City of Barling, Full Commission
Opinion of January 3, 2002 (No. E702353); Allison v.
GES/Food Giant Stores, Full Commission Opinion of January 9,
2002 (No. F006203)

I note that in his brief on appeal, the claimant

asks the Full Commission to answer the question of whether

the claimant’s attorney may be awarded statutory attorney’s

fees under Ark. Code Ann. § 11-9-715(b) for prevailing on

appeal before the Full Commission, the Arkansas Court of

Appeals and the Arkansas Supreme Court.  Furthermore, the

respondents’ brief also centers upon a legal argument to the

effect that the fees in subsection (b) are not available in

change of physician cases.  While I would note that the Full

Commission has never followed the interpretation of the

attorney’s fee statute urged upon us by respondents2, this

question of interpretation is simply not presented here.  To

the extent that the claimant asks us in this present appeal

to determine that he is entitled to the $250 fee for

prevailing before the Full Commission, the respondents have

already been ordered by the Full Commission to pay this fee,

and that order has become final.  Thus, it would be

superfluous for the Full Commission to once again order the

respondents to pay the fee.  To the extent that the claimant

requests the Full Commission to determine whether he is
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entitled to fees for prevailing on appeals before the

Arkansas Court of Appeals and the Supreme Court, it would

seem that the Full Commission clearly does not have

jurisdiction to either award attorney’s fees for appeals to

the courts of appeal, or to declare that parties are

entitled to such fees.  Like the Administrative Law Judge, I

would note that the claimant’s remedy is to file a motion

for attorney’s fees before those courts in which the appeal

took place. 

I respectfully concur.

_______________________________
SHELBY W. TURNER, Commissioner


